

















Digger Merch. Machines, although it is an Eighth Circuit case and not directly binding on the
District, held that “comparison of the elements of chance and skill is immaterial” and that a

device is a gambling device whenever “a substantial element of chance is involved.” 202 F.2d at
650-51.

According to the information presented to ABRA and the representations made at the hearing,
there is no element of chance anywhere in the Dragon’s Ascent game. Rather, the game appears
to make money by layering a complex series of variables and requiring more patience than the
average game player is likely to demonstrate. Still, it is possible for a player to “win” or make
money every single time, if the player is dedicated and patient enough. No part of the outcome
of Dragon’s Ascent is dependent on chance; the player’s reward for each shot is a direct factor of
the player’s choices and the fixed game algorithm. As stated in Washington Coin, “the elements,
chance and money or property, are therefore fundamental ingredients” of a gambling device, 142
F.2d at 98, and the element of chance is not present in the Dragon’s Ascent game. Accordingly,
the Dragon’s Ascent game, as described and presented to ABRA, is not a gambling device in
violation of D.C. Official Code § 22-1704 or the Johnson Act.

If you have any questions about this memorandum, please contact Matt James, Assistant
Attorney General, Legal Counsel Division, at 724-5558, or me at 724-5565.
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